
Spoliation of evidence applications are 
becoming increasingly common and, when 
granted, sanctions can range from directing 
a monetary payment to the preclusion of 

evidence or even to the drastic result of striking 
a pleading.1 

For a claim of spoliation to be asserted, however, 
it must be established that the party which 
allegedly “spoiled” the materials had a duty to  
preserve them.  

The general rule is that a person or entity has no 
duty to preserve and can use and dispose of its property 
as it sees fit.2 Only under certain circumstances does a 
duty to preserve arise. An attorney should not simply 
rely upon an adverse party to preserve evidence, most 
importantly inculpatory materials, but needs to take 
precautions—actively and affirmatively—to ensure 
that such materials are not destroyed or lost.

‘MetLife Auto & Home’
The New York State Court of Appeals in MetLife 

Auto & Home v. Joe Basil Chevrolet, Inc.3 held:
…MetLife made no effort to preserve the 
evidence by court order or written agreement. 
Although MetLife verbally requested the 
preservation of the vehicle [from the entity 
that had the vehicle at one point], it never 
placed that request in writing or volunteered 
to cover the costs associated with preservation. 
The burden of forcing a party to preserve when 
it has no notice of an impending lawsuit, and the 
difficulty of assessing damages militate against 
establishing a cause of action for spoliation in 
this case, where there was no duty, court order, 
contract or special relationship.4
The Court further noted that:
As MetLife acknowledges, it could have sought 
pre-action disclosure or a temporary restraining 
order. It also could have bought the car from 
Royal, offered to pay the costs associated with 
preservation or commenced suit and issued a 
subpoena duces tecum to Royal. MetLife did 
none of these things.5
The Appellate Division in MetLife stated that 

the duty to preserve evidence imposed upon the 
employer “is rather limited” and it is “impossible” 
to formulate a duty to preserve evidence running 
from Royal, the owner of the “spoiled” car, to 
MetLife (or to MetLife’s subrogor) by virtue of an 
insurance contract and rejected a “duty to preserve 

evidence based upon Royal’s voluntary promise and 
undertaking to do so.”6

Developments in the Duty to 
Preserve

Seeking to summarize the current state of the law 
in New York, a recent trial court decision in Brown 
v. Parfums Jacques Bogart SA7 stated:

In the absence of pending litigation or notice 
of a specific claim, a defendant should not be 
sanctioned for discarding items in good faith 
and pursuant to its normal business practices, 
but sanctions should be imposed where party 
destroys evidence, once litigation is pending. 
Sanctions for spoliation may be imposed if a party 
destroys evidence prior to a notice or order to produce 
it, or prior to becoming a party, so long as the party 
is on notice that the evidence might be needed for 
the future.
Addressing the duty to preserve electronically 

stored information, the trial court in McCarthy v. 
Philips Electronics NA8 stated:

Defendants’ response provides little information 
concerning their policies regarding maintenance 
and deletion of electronic communications, aside 
from the routine overwriting of back-up tapes. 
The existence or nonexistence of procedures 
to preserve evidence relevant to anticipated 
litigation may be of special concern in this 
case, since documents produced by defendants 
provide a basis for finding that defendants 
anticipated litigation well before plaintiff 
brought suit…and even before [plaintiff] was 
notified of his job elimination…. It may be 
urged that, from that time on, defendants had 
a duty to preserve relevant evidence, which 
encompasses electronic data. The obligation 
to preserve evidence arises when the party has 
notice that the evidence is relevant to litigation 
or when a party should have known that the 
evidence may be relevant to future litigation. 
Once a party reasonably anticipates litigation, 
it must suspend its routine document retention/
destruction policy and put in place a ‘litigation 

hold’ to ensure the preservation of relevant 
documents, and retain back up tapes storing 
the documents of key players to the existing or 
threatened litigation.
Recently, in Clifford v. Toys “R” Us-Delaware Inc.,9 

in connection with the production of an alleged 
videotape of an accident, a trial court stated:

A party has a duty to preserve evidence when 
it has notice of pending litigation; notice of 
an accident can sometimes serve as notice 
of pending litigation, but in the absence of 
pending litigation or notice of a specific claim, 
a defendant should not be sanctioned for 
discarding items in good faith and pursuant to 
its normal business practices.

Burden Is on Person Seeking 
Preservation

The Court of Appeals has made it clear that 
the burden is on the person or entity that wants 
to preserve a specific item or information in the 
possession of another to act affirmatively.10 The 
more aggressively counsel puts an adversary and/or 
the court on notice of the need to preserve certain 
information, the greater the likelihood of later 
obtaining a ruling of spoliation if the information 
is not preserved.11 Courts are loathe to impose a duty  
of preservation absent counsel affirmatively 
seeking preservation by: (i) notifying the party 
from whom preservation is sought of anticipated 
litigation,12 (ii) requesting in writing that the 
relevant materials be preserved, (iii) offering to pay 
for the preservation of the materials,13 and/or (iv) 
obtaining a court order requiring the preservation 
of materials.14

However, even without a court order or specific 
notice, courts have found that the allegations in 
a pleading have sufficiently put a party on notice 
that it has a duty to preserve certain information. 
As the trial court stated in Brown v. Parfums  
Jacques Bogart:15 

Plaintiffs will never know what was in the 
records, or whether TFG was deliberately 
denuded of assets, which is why [defendant] 
should have preserved the records. In an 
action to pierce the corporate veil, records 
of transactions between the related corporate 
entities is perhaps the only evidence, other 
than self-serving statements of the principals 
seeking to disprove domination and control. 
The French record retention laws did not 
relieve [defendant] of the obligation to preserve 
evidence relating to this case, which was in 
active litigation when records were destroyed. 
[Defendant] was on notice that the records of 
transactions between [defendant] and TFG 
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would be needed since the complaint was filed 
in late December 1998.16

In addition, a party seeking on its own to preserve 
information that it believes may be relevant may 
by doing so create a duty to preserve such item 
for the benefit of others. See Heller v. Home Depot 
USA, Inc.17 (duty to preserve found: “Petitioners 
allege that respondent was aware soon after the 
alleged accident on Oct. 23, 2004 and upon this 
Court’s Order dated Sept. 9, 2005 that the video 
tape of the incident was paramount to resolving 
liability herein and had to be preserved and a 
copy sent to petitioners…. The respondent was 
on notice early on that the tape was crucial and 
made arrangements to have it preserved and a copy 
burned into a CD. The respondent was also on 
notice to preserve said tape by this Court’s Order 
dated Sept. 9, 2005.”).18

Preservation Orders
New York law is not well-developed as it relates 

to the standard for obtaining a court-ordered 
preservation order. Recently, in BFS Realty LLC v. 
National Medical Health Card Systems, Inc.,19 a trial 
court, although denying expedited discovery and 
plaintiff priority in discovery that sought immediate 
access to defendant’s chief legal officer’s computer 
files, issued a preservation order20 citing to and 
essentially quoting verbatim from the preservation 
rule contained in the Private Securities Litigation 
Reform Act, 15 USCA §78u-4(b)(3)(C)(I), which 
order required such legal officer, to:

[t]reat all documents, data compilations 
(including, but not limited to, electronically 
recorded or stored dates), and tangible 
objects that are in his custody or control 
that is relevant to this litigation as if such 
were the subject of a continuing request  
for documentation.21

In addition, in Weiller v. New York Life Ins. 
Co.,22 a trial court held that a preservation 
order application is, “in substance, a motion 
for a preliminary injunction, in that it seeks to 
restrain defendants, pendente lite; specifically, 
from discarding material asserted to be of possible 
probative value,” relying upon an almost 40-
year-old decision, Schwartz v. Lubin,23 for the 
proposition that the standards for a preservation 
order is equivalent to those for preliminary 
injunction.24 Similarly, requiring a heightened 
burden, a trial court in McNeil v. State,25 in the 
context of a request to record or videotape an 
independent medical examination (IME), held 
that, as the request was “outside the bounds of 
what is permitted during an IME,” the movant 
in order to preserve the examination would have 
to make a showing of “special circumstances.”  
(emphasis added).26 

A court-issued preservation order is the 
best means to ensure that a party will preserve 
evidence.27 Courts have even found that a 
preservation order can be made applicable to an 
entity that was not a party to an action at the time 
such order was issued.28 

Conclusion
New York courts make it clear that to ensure 

information, documents or physical items are 
preserved and not “spoiled,” the person or entity 
in possession has to be affirmatively put on notice 
as early as possible that preservation is sought. 
Initially, this may be done through detailed letters, 
noting the potential for litigation and the need 

for preservation, although this may be found to 
be legally insufficient. 

The more prudent approach is to act formally 
through pre-action discovery or upon the 
commencement of an action, wherein a specific 
request is made to preserve the item at issue and, 
where appropriate, an offer is made to pay for such 
preservation. If one believes that a critical piece 
of evidence or information exists in a case or even 
a potential case, merely waiting until service of 
document demands and notices of inspection may 
also not be sufficient to ensure preservation. 

Thus, in connection with an extant litigation, 
as early as possible, formal notice should be 
provided to relevant parties and nonparties 
through subpoenas, demands for inspection or 
production and/or through court orders, for the 
preservation of materials. 

In sum, unless counsel affirmatively and 
appropriately seeks to put relevant parties and 
nonparties on detailed notice of the need to 
preserve evidence, a party risks the destruction, 
accidental or otherwise, of critical evidence 
and concomitant prejudice to its case with no  
legal recourse. 
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A party has a duty to preserve 
evidence when it has notice of pending 

litigation; notice of an accident 
can sometimes serve as notice of 

pending litigation, but in the absence 
of pending litigation or notice, a 

defendant should not be sanctioned for 
discarding items in good faith.
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